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the penal process and in the initiatives of crime prevention.
The agreement also specifies that those involved in criminal processes
could be transferred to the applicant country to give depositions, and
obligates the countries to make full efforts to identify the location or
identify discerned persons or assets, execute search warrants, apprehend
and deliver any asset required.
A rather black picture has been painted with regard to the links between
economic crime and organized criminality in South America, particularly
Brazil.
We need to be more effective in continuing to combat criminals at the
highest national and international levels. It is most certain that there is the
need to provide leadership and expertise to fight organized crime, nationally
and internationally, and to build on the work of Regional Crime Intelligence
Services to ensure that national problems are met with national solutions.
Finally, we need to enable the adequate supply of intelligence at the
international level It is a difficult task, but it should be emphasized and
pursued at all costs.
XVI. STRENGTHS AND HURDLES IN THE STRUGGLE AGAINST ASSET
LAUNDERING AND THE REPRESSION OF FINANCIAL CRIME: THE
COLOMBIAN PERSPECTIVE

Jaime Ospina-Velasco"
A. Introduction
We are very pleased to accept the invitation of the Levin College of
Law of the University of Florida to present our perspective on the
achievements, successes as well as the failures of the struggle by public and
private institutions against asset laundering in Colombia.
We would also like to thank the (University's) Business School and the
Center for Latin American Studies for their significant cooperation in the
preparation of the agenda for this Conference and for giving us the
opportunity to learn what various countries do to prevent the misuse of
financial institutions, to curb crime, to defeat criminal enterprise and to
overcome the detrimental effects of such activities.

* The author is a founding partner of Ospina, Oviedo & Associados Ltda., a leading
consulting firm in Colombia, specialized in consulting to banks and financial institutions on
prevention and control of asset laundering, and founding member of the Center of Studies on
Money Laundering at the School of Law ofPontificia Universidad Javeriana at Bogot, Colombia.
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B. Objectives
We would like to share with you our views about asset laundering and
the incorporation of the proceeds of such laundering into the country's
economy through criminal enterprise. We shall analyze asset laundering as
a tool of the criminal enterprise and as a criminal enterprise itself and try to
examine the approach that some Latin American countries have given to
this issue. We will try to point out certain successes and failures of the
actions taken vis-ii-vis this phenomenon in Colombia, as well as aspects
related to international cooperation and the role played by the Latin
American banking sector in preventing this crime through self-regulation.
1. Some Thoughts About Asset Laundering and Criminal Enterprise
Lately, asset laundering has been a recurrent issue among the problems
significantly affecting the legal, economic and social order ofcountries. Up
to the mid 90s, asset laundering was associated almost exclusively with
drug trafficking and trade of controlled substances. Nevertheless, the
international community began to consider other criminal behavior as
sources of illegal proceeds which also had to be repressed, and, therefore,
Colombia proceeded to include all such behavior in the list of crimes
nourishing asset laundering. As a matter of fact, the international
community, lead by the United States of America,82 have gradually added
to the list crimes that originate funds to be laundered causihg serious
damage to the economic and social order.
In Colombia, the issue became crucial due to the extensive way in which
rebels have been using these mechanisms to hide and legalize the proceeds
of criminal activities such as kidnapping, extortion, illegal weapon trade and
numerous white collar delinquents who benefit from handling proceeds of
administrative corruption and contraband. Through its various modalities,
asset laundering has pervaded a large number of economic transactions,
both nationally and internationally, and is capable of involving numerous
sectors of the population and many activities. Criminal enterprise has very
peculiar characteristics, and appears as an extremely efficient organization.
It normally operates with very sophisticated procedures and uses state-ofthe-art technology. The complexity of its management structure leads it to

82. In fact, the U.S. legislation contains the largest number of asset laundering generating
crimes. The U.S. Code (Titles 18, 19, 21, 33 and 50), specifies over 150 punishable conducts
associated with asset laundering. The new law against foreign drug lords, known as the "The
Kingpin Law" included some more. New draft bills under study in Congress (including H.R.
2896) would increase by 18 the already long list.
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devise true conspiracies and the transnational nature of its activities may
turn it into a superpower that challenges governments and jeopardizes
financial systems.
Criminal enterprise emerges as a counter-figure of legality, when it
becomes an obstacle to individual interests or group expectations and is
thus placed above the common good and used to disrupt the established
order.13 Criminal enterprise dedicated to financial business is a highly
organized and disciplined entity, capable of adapting to any emerging
situation, with surprising administrative ability. It is characterizedby great
dynamism which is not limited to physical or intellectual space, and it thus
pervades all fields of economic activity prone to be used by it, and
transcends national boundaries. It has an eminently evolving nature, since
the intensity with which it uses its resources allows it to permanently
change and adapt. There is no doubt that its best ally is the silent or
manifest acceptance or acknowledgment by certain segments of the
population who somehow consider it beneficial or consistent with their
selfish interests. This is why governments, international agencies and the
society at large must undertake far reaching actions to promote a true
prevention culture against asset laundering, if they do not want to see
themselves stalked by such criminal organizations. In the case of Colombia,
criminals need to bring at least part of the proceeds of drug trafficking into
the country to pay for the cost of their illegal operations, including crops,
lab operations, services and security." It is generally accepted that the
repatriation of illegal capital into the country is mainly done through
contraband, illegal foreign exchange operations and still to some extent, the
financial system. Up to not long ago, authorities believed that the physical
entry of foreign currency was of minor importance, but recent
investigations by DIAN 5 have revealed a re-edition of the old modality of
cash smuggling, most probably due to the controls established by the
Colombian banking sector.
C. Colombian Strategies
Strategies adopted can be classified into three types: international law
and foreign affairs; domestic law and the Government's regulatory and
83. Ospina-Velasco, Jaime, Corruption, Criminal Enterprise and Justice, during
Dissemination and Implementation Workshops against Asset Laundering, sponsored by the
Organization of American States-OAS-and the Law School of Pontificia Universidad Javeriana,
Bogota, Javeriana Graphic Arts Cultural Foundation, Bogota, November 1999, p. 247.
84. Serious studies indicate that no more than 7% to 10% of total sales return to Colombia.
85. The National Tax and Customs Office of the Colombian Ministry of Finance and Public
Credit.
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supervisory ability; and the conjunction of public and private efforts. That
is how we will approach the issue today.
1. In the Foreign Field
This section will deal with Colombia's adhesion to international policies
and instruments aimed at struggling against drug trafficking and associated
crimes such as asset laundering, as well as the country's participation in
international actions against crime. This section also presents bilateral
international efforts undertaken to curb criminal activities and to promote
international judicial cooperation.
a. Ratification of the Vienna Convention
Colombia participated actively in the United Nations Conference that
gave rise to the 1988 Vienna Convention against trafficking of illegal drugs
and psychotropic substances.
The Convention was made part of the Colombian legal regime by virtue
of Law 67 of 1993, when it was ratified with just one caveat, which
referred to the extradition of nationals. However, this caveat was later
abolished through Legislative Act No. 1 of 1998, which modified article 35
of the National Constitution, allowing nationals to be extradited. Other
caveats had to do with seizure procedures and inverting the burden of
proof.
b. Declaration of Principles of the Basle Committee
During the sessions of the Committee on Banking Regulation and
Supervision Practices, one of the greatest concerns among bankers was the
way monies from illegal activities were increasingly finding their way into
banking institutions and into the financial system. Such concern led to the
adoption, in 1988, of the Agreement on Prevention of the Criminal Use of
the Banking System for Asset Laundering, better known as the "Basle
Declaration." Colombia also adopted the recommendations of the
Declaration to their full extent, first through the establishment of selfregulatory mechanisms by the financial sector and, later on, by
incorporating them into its domestic legislation.86

86. Articles 102 through 107 of Decree 1872 of 1992 which was later incorporated into
Decree-Late 663 of 1993, known as the Organic Statute of the Financial System (EOSF).
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c. Hemispheric Summits and the Buenos Aires Plan of Action
Colombia has been one of the most active promoters of international
cooperation against all phenomena related to illegal trafficking (narcotics
and controlled substances, weapons, human beings, etc.). Thus, it actively
participated in the Hemispheric Summits summoned by the Organization of
American States (OAS), in Cartagena (1992), Miami (1994) and Santiago
de Chile (1997), where declarations aimed at dealing with drug trafficking
and asset laundering were issued. The Buenos Aires Ministerial Summit
(1995) gave way to its well known Declaration and Plan of Action, which
not only defined the steps to be taken by the governments of the continent
to fight asset laundering, but proposed the creation of a permanent
mechanism to evaluate the implementation ofthe Plan of Action within the
OAS framework. 7
d. CICAD and the Model Regulations
The Inter-American collective actions promoted, supported and
subscribed by Colombia include the creation of the Inter-American
Commission Against Drug Abuse (CICAD).88 In 1990, CICAD was
instructed to create a Group of Experts to develop standard regulations
based on the provisions of the 1988 Vienna Convention, for which the
"Ixtapa Declaration and Program of Action" was issued. 9
Such Regulation should encompass the following basic points:
1) Punishing the crime of asset laundering and drug-trafficking.
2) Preventing financial systems from being used for asset
laundering, for conversion or transfer of properties or
products related to drug trafficking.
3) Facilitating identification, tracing, seizure and confiscation of
properties and products related to illegal drug trafficking by
87. Afterwards a Multilateral Evaluation Mechanism (MEM), which creates a new sense
of Inter-American commitment in the struggle against asset laundering and proposes a shared
action to monitor the efforts and achievements of anti-laundering policies among the member
states, was approved during the III Summit of the Americas held in Santiago de Chile in April of
1998.
88. CICAD was the result of the development of the Rio de Janeiro Inter-American Action
Program Against the Illicit Use, Production and Trafficking of Drugs and Psychotropic Substances,
approved by the OAS General Assembly in 1986, two years prior to the Vienna Convention.
89. OAS Ministerial Meeting was held in Ixtapa, Mexico, in April 1990, which issued the
"Ixtapa Declaration and Action Program."
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authorities.
4) Changing the legal systems and administrative regulations to
ensure that banking secrecy laws do not prevent legal control
and mutual legal assistance.
5) Studying the feasibility of reporting large cash transactions to
national governments and sharing such information.
The Standard Regulation of the CICAD (1992) was'approved by the
General Assembly of the OAS and sent to member states with the
recommendation of incorporating it into their corresponding legislations."
Colombia implemented the recommendations of the Group of Experts with
outstanding diligence.
e. Proposal of an Inter-American Convention
Against Asset Laundering
The promotion and implementation of a multilateral binding mechanism
at the level of the hemisphere was an initiative raised by Colombia and
adopted by the Heads of State and Government during the 1994 Summit of
the Americas. The Permanent Council of the OAS entrusted its study to a
Special Task Force which in turn requested the CICAD Group of Experts
to submit a technical evaluation, given the obvious connection of the issue
with the subjects under its responsibility. After a thorough analysis by
experts, it is obvious that a consensus has not been reached to allow
recommending it to the General Assembly, and therefore the decision in this
sense has been left up to the Permanent Council.9 The direction taken by
the MEM (Multilateral Evaluation Mechanism) may have weakened the
momentum and the interest of governments regarding the Convention, and
therefore, at this time, implementation does not seem feasible in the short
run. In any case it is an indication of Colombian leadership in the field of
hemispheric strategies against asset laundering.

90. The Model Regulation has been modified by the CICAD Group of Experts in 1997 and
1999 to adapt it to modem trends in asset laundering.
91. The Report on feasibility of the Inter-American Convention against Asset Laundering
was presented during the July 1999 meeting of the CICAD Group of Experts. The Report shows
the two majority opinions regarding the pros and cons of giving life to this instrument and says
that, although there are no technical obstacles to sign the Convention, they should wait to see the
results of the UN efforts regarding a convention against international organized crime, as well as
the first round of the MEM, in order to evaluate its outcome.
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f. The Caribbean FATF
This task force, created in 1992, comprises a good number of countries
from the Caribbean Basin, North, Central and South America, and some
European countries. Although Colombia subscribed the documents
whereby it was created, it has not ratified its adhesion thereto. In our
opinion, a mutual evaluation mechanism like FATF, handled by countries
that have not been able themselves to develop a homogeneous legislation
consistent with international standards, is something that has most surely
influenced the Colombian position. This is our best explanation for facts
such as the impulse given by Colombia to the subscription of an InterAmerican Convention Against Asset Laundering and the support given to
the MEM, as well as its reaction to the American certification mechanisms.
No other explanation would seem reasonable, considering that Colombia
is one of the countries that have incorporated into their internal legislation
the Forty FATF Recommendations to the greatest extent.92
g. The Egmont Group
Although this Group is not an institutional agency, the efforts displayed
by its members in the field of analysis and discussion of initiatives against
asset laundering by the Financial Intelligence Units (FlU) of the various
countries in the fields of legislation, technology, and training, make this
Group a forum of doubtless importance for the development of new
multilateral strategies against financial crime, as well as to evaluate and
advise new units. Now that Colombia has created its Financial Information
and Analysis Unit (FIAU), 93 it is applying for admittance into the Egmont
Group. This goal is expected to be achieved during the next session of the
Group, to be held in Panama in May of 2000.

92. See Chapter"Colombia and the Forty GAFI Recommendations," in my article Colombia:
Policies and Tools against Asset Laundering, in the Course Book of the 10"' International
Conference on Money Laundering, Cybercrime, Corporate and Bank Security, and International
Financial Crimes. Oceana Publications, Inc., Dubbs Ferry, N.Y., May 1998, at 26-3.
93. The FIAU was created by virtue of Decree 1964 of 1998 and its structure and legal
capacity were strengthened by Law 526 of 1999, which allows it to enter into conventions with
similar entities of other States to exchange information and establish a sound international judicial
cooperation mechanism for investigation purposes.
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h. The Strasbourg Convention
This instrument of international cooperation was designed to ensure
assistance in investigation, search, seizure, and confiscation of proceeds
from illegal activities. It was signed in Strasbourg in 1990 and has extended
its reach beyond drug trafficking related crimes.9 4 Colombia, aware of the
importance of joining all the leagues that persecute and struggle against
asset laundering, has asked to be admitted as a contracting party.
Nevertheless, up to now, its efforts have been fruitless, perhaps because at
the time of filing for admittance, it did not have a FlU, which the member
states consider a critical element for an effective assistance program and to
ensure judicial cooperation.95 In this respect, considering the progress
achieved in legislative matters and the institutional improvement in its
efforts against asset laundering, Colombia shall continue insisting on being
admitted into this Convention.
i. International Legal Cooperation and Extradition
Several different types of bilateral and multilateral agreements are in
force in Colombia as follows: 14 covering the struggle against drugs, 2
against asset laundering, 3 covering the control of chemical precursors, 1
on cooperation on criminal matters,96 and 19 covering extradition.
Additionally, Colombia is a signatory to the following multilateral
instruments for judicial cooperation: "Inter-American Convention on
Compliance with Preventive Measures, Montevideo," 1979; "InterAmerican Convention on Evidence and Information on Foreign Law,"
Montevideo, 1979; "Inter-American Convention on Mutual Assistance on
Criminal Matters;" and the "Inter-American Convention on Requisitorial or
Rogatory Letters." The latter two conventions were signed in the City of
Panama in 1965. Legislative Act No. 1 of 1997 modified article 35 of the
Political Constitution, to allow for the extradition of nationals. Such
procedure had been expressly banned in the 1991 constitutional reform, and
that is why the Vienna Convention was adhered to with this caveat.

94. The Convention became effective in 1993.
95. Since 1993, Colombia asked the European Council to be admitted as part of the
Strasbourg Convention on Laundering, Search, Seizure and Confiscation of Crime Proceeds. At
that time, the FIAU had not yet been created, since it only came to life by virtue of Decree 1964
of Sept. 22, 1998.
96. Out of the 13 that have been subscribed, 12 are being subject to legislative,.
constitutionality or ratification procedures.
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j. Latin American Federation of Banks (FELABAN)
When the members of FELABAN, a federation of national banking
associations understood the enormous risk faced by their member
institutions due to the growing inflow of assets in the economies of their
countries and in the institutions themselves, they created the Latin
American Committee for the Prevention and Control of Asset Laundering
in 1995. This Committee worked on the formulation of the Declaration of
Principles and Actions of the Latin American System Against Asset
Laundering, adopted in the City of Panama in August 1996. The
Declaration endorses the Inter-American efforts and those displayed by
their corresponding governments in the struggle against criminal
transnational enterprises and their wealth and endorses the international
standards for the prevention and control of asset laundering.
2. In the Domestic Field
a. Government Actions
The incorporation into the domestic law of the mechanisms for
prevention and control of asset laundering began with the ratification of
Vienna Convention of 1988, by virtue of Law 67 of 1993. Nevertheless, it
is worth noting that the private financial sector, faced with the magnitude
of the risk threatening its institutions, and based on the provisions of the
Basle Declaration of Principles, adopted in 1992 its own fundamental
principles, by way of self-regulatory mechanisms.' Following are the main
milestones of the Colombian strategy to prevent and control asset
laundering, domestically, both in the public and private sectors.
1) Typification of Crimes of Asset Laundering
and Control Omission
In order to comply with the provisions of the Vienna Convention, the
crime of asset laundering was typified in Law 190 of 1995, by extending
article 177 of the Criminal Code, on "Concealment." With such
modification, the crime began to be known as "Concealment, legalization
and abetting of assets generated by illegal activities." The new article 177
allowed for the punishment of the crimes of concealment and exploitation
97. On October 21, 1992, the Board of Directors of the Colombian Banking and Financial
Entities' Association-Asobancaria,-adopted the Inter-Bank Agreement on the Role of the Financial
System in the Detection, Prevention and Repression of Illegal Capital Movements.
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of the assets generated by illegal activities, under the figure of abetting.
Law 365 of 1996 gave this type of crime an independent category by
separating it from article 177 - Concealment's and better defining it under
a new article in the Criminal Code (247A) called Asset Laundering"; as a
crime against the economic and social order. The figure of "Concealment"
was preserved to repress the hiding of proceeds from other crimes of lesser
magnitude. The new norm established a list of antisocial behaviors which
give rise to the crime of asset laundering, adopting the definition of "serious
crimes" contained in the CICAD Model Regulation, besides considerably
increasing the penalties, not only in the quantum, but also adding
aggravating circumstances.9" The above reform also created the crime of
' as a modality of asset laundering, punishing the
"Omission of Control" 99
failure to enforce established controls for cash transactions. As a new
element in the Colombian legal order, it incorporates the concept of
criminal sanctions for legal entities (corporations).' 0 The significant
increase in the amount of the penalties imposed as administrative sanctions
both to the financial entities (up to $1 million) and to management, (up to
$50 thousand) involved in such activities, is another outstanding aspect of
the law. In addition to the main penalty, financial entities may be subject to
the obligation of devoting a given amount of money (up to $1 million) more
to the implementation of corrective mechanisms and improvement
programs inside the institution, to prevent further asset laundering
activities.
2) Inter-Institutional Coordination
Understanding that coordinating the efforts of the various authorities
involved in the persecution and repression of the crime and ensuring the
participation of the private sector were instrumental to reach the expected
results, Decree 950 of 1995 was issued, creating the Inter-Institutional
Coordinating Committee for the Control of Asset Laundering. Later on,
Decree 754 of 1996 integrate to this Commission the Inter-Institutional
Committee for the Struggle Against the Finances of Subversion, given the
magnitude of the economy handled by the rebel groups and its impact on

98. The reform of the Criminal Code was carried out through Law 365 of 1997, commonly
known as the "Penalty Increase Law." Source crimes are incorporated, besides the trafficking of
drugs and psychotropic substances, extortion, kidnapping, illegal wealth gain and rebellion.
99. The new crime is typified in article 247B of the Criminal Code.
100. Article 61A of the Code of Criminal Procedure, "Cancellation of legal status of
corporations or organizations devoted to the development of criminal activities or closing down
of their facilities open to the public."
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the prevalence of the war. In order to coordinate the efforts of the private
sector with those of the Government, the Commission created a Consulting
Body, composed of the leaders of the main trade associations of the
productive sector. In 1997, the Commission formulated the "Integral
Strategy against Asset Laundering," which was the first consensus based
government effort registered in the history ofthe struggle against this crime
in Colombia.
3) Adoption of the Basle Principles
The Basle Declaration of Principles entrusted the financial sector with
a predominant responsibility regarding the prevention, detection and control
of asset laundering activities and, by express extension, such principles as
applied to other sectors of the economic activity.' In this sense, the
regulatory activity of the superintendencies and that ofsome State agencies
such as DIAN, has been significant, and covers the following issues, all of
them compulsory in nature:
" Adoption of a code of ethics.
* Incorporation of operation manuals designed specifically to prevent and
control asset laundering.
* Formulation of a "know-your-customer" policy.
* Registration of all types of transactions, as well as reports on cash
transactions and suspicious operations.
* Cooperation with law enforcement authorities.
* Creation of an enforcement office headed by a top senior official
furnished with human resources, and technology suited to carry out
automated follow-up and analysis of operations.
* On-going training.
All these elements plus the actions aimed at preventing and controlling asset
laundering are what in Colombia has come to be known as the "Integral
101. Composed by the Colombian Banking and Financial Entities' Association
(ASOBANCARIA), the National Association of Industrialists (ANDI), the National Association
of Financial Institutions (ANIF), the National Traders' Federation (FENALCO), the National
Exporters' Association (ANALDEX) and the Securities Exchanges.
102. In Colombia, besides the financial institutions, the following activities are obligated to
adopt and apply controls against asset laundering: non banking financials institutions such as trust
companies, commercial financing companies, merchandise deposits, leasing companies, financial
cooperatives, foreign exchange houses, insurance companies, securities exchanges, stock brokers,
investment, severance and pension fund managers, customs intermediation companies and casinos
and gambling and chance games.
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System for Asset Laundering Prevention" (SIPLA).
4) Contraband Repression (Laws 383 of 1997 and 488 of 1998)
In 1997, upon the typification of the crime of money laundering,
contraband was classified as an aggravating circumstance for the purposes
of establishing the penalty. 10 3 Law 383 of 1997 penalized contraband,
abetting contraband and customs tax evasion. These three figures establish
a difference among those who carry out open contraband; 4 those who
perform auxiliary functions necessary to carry out the activity, such as
transportation, storage, distribution and sale; and those who file Customs'
taxes below those established by law. Law 488 of 1998, although
structured similarly to the above, introduced significant modifications to the
legal treatment given to contraband, which makes it more effective than the
former. Such changes basically apply to the following aspects:
• Extension of the type of crime, to consider as punishable all contraband
operations above US$15,800.
* Increase of prison time up to a maximum of 8 years.
* Punishment ofnew ways of cooperating with contraband (abetting) with
up to eight years in prison.
* Confirmation of the presumption of foreign exchange control violations
in all contraband cases.
* Stricter controls on the requirement to issue invoices for all transactions
related to purchase and sale of assets and services.
In order to strengthen crime repression, the law created the Tax and
Customs Police, whose main function is to act as an armed support to
Customs and to perform as a Judicial Police. It is also entrusted with the
custody of areas designated as customs control areas, cross-boundary areas,
maritime areas, and areas designated for merchandise transit by any means
of transportation. In 1999, the Colombian government launched an
operation against contraband. The purpose of such operation was twofold:
first, to curb a crime which bleeds the National Treasury, and second, as a
strategy in the struggle against asset laundering. In implementing this
policy, the government has tried to coordinate its efforts with the private
sector through an agreement with the National Federation of Traders
103. Paragraph 3 of article 247A establishes a increase in the penalty when smuggling of
merchandise into the national territory is involved.
104. Failure to file a customs tax return statement, or using a non designated area or failure
to produce the required documents.
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(Federaci6n Nacional de Comerciantes) and the creation of the Mixed Tax
and Customs Commission (Comisi6n Mixta de Gestion Tributaria y
Aduanera), whose functions, besides acting as advisor to the government
in the field of tax and customs regulation, include the evaluation of the
Shock Plan against Evasion and Repression of Contraband. A key factor
here is, without doubt, the close cooperation required among countries,
given the transnational nature of the phenomenon. In search of such
understanding and cooperation, Colombia has entered into important
agreements with the countries of origin ofthe merchandise that is smuggled
into Colombia such as cigarettes, alcoholic beverages, electrical appliances
and electronic equipment. The countries that have responded to Colombia's
request for cooperation in this direction include the United States of
America, Japan, Panama and the countries of the Andean Community.
Agreements with the United Kingdom and Venezuela are presently under
studied.
D. Loss of OwnershipAction (Article 34 of the National
Constitution and Law 333 of 1997)
In application of the principle set forth in article 34 of the National
Constitution, Law 33 of 1997 was enacted to regulate the loss of ownership
action and to persecute assets illegally acquired, to the detriment of either
the State or social morals, without the need for a criminal prosecution
action, and allowing such mechanism to apply regardless of the result of the
criminal action against the criminals. Such action may apply to assets
acquired through criminal activities such as drug trafficking, figure heading,
asset laundering, kidnapping of any type (whether for extortion purposes
or not), extortion, the illegal traffic of weapons and ammunition, and illegal
wealth gain. Although the law guarantees the rights of third parties acting
in good faith, loss of ownership is applicable to figureheads whose name
has been used by criminals to conceal assets generated by their activities,
to those who incur in negligence in taking cognizance of the illicit origin of
the assets, as well as heirs of criminals. The ultimate purpose of the law is
to compensate society somehow for the damage caused to it by criminals.
This objective is reached by using the assets to fund prevention and
rehabilitation programs, educational projects, recreation and sports,
development of alternative crops and activities, illegal crop eradication and
crime tracking activities.
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E. FinancialInformation and Analysis Unit
(Decree 196411998 andLaw 526199)
The Financial Information and Analysis Unit (FIAU) was created by
Decree 1964 of 1998 and later consolidated by virtue of Law 526 of 1999.
This is an autonomous administrative unit, of the Ministry of Finance and
Public Credit, and its main functions include:
• Participating in the design of public policies against asset laundering.
• Supporting supervision and control authorities in the preparation of
regulations or against asset laundering.
* Centralizing and analyzing the information reported by entities obligated
to do so.
• Preparing and delivering to the General Prosecutor's Office the
information and documents required to investigate and prosecute the
cases.
• Entering into cooperation agreements with similar entities from other
countries. Acting in proceedings of loss of ownership.
In spite of having been so recently created, the FIAU has developed an
operational and functional model that is highly consistent with the needs of
the Colombian struggle against crime. But it requires not only the support
and the will of the government and the private sector to strengthen it, but
also international cooperation to allow it to quickly grow and become a
part of the world system to struggle against asset laundering. FIAU's first
cooperation agreement shall be signed with the Colombian Banking and
Financial Entities' Association.
F. Activities Subject to Control and Their SupervisingAuthorities
In Colombia, organizations obligated to adopt and apply controls
against asset laundering are individuals or corporations developing the
activities listed below, together with their corresponding regulation,
supervising and control agencies:
* Banking Superintendence
* Banks
• Financial corporations
* Savings and loan associations
https://scholarship.law.ufl.edu/fjil/vol13/iss1/16
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" Commercial finance companies
" Trust companies
" Savings and Credit Unions (the largest in terms of assets)
* Insurance and re-insurance companies
* Bonded warehouses
10 5
" Foreign exchange houses
• Securities' Superintendence
* Stock exchanges
" Stock brokers
" Severance and pension fund management companies
" Investment funds managed by brokers
" Superintendence of Solidary Economy
• Credit unions (the small ones)
" Health Superintendence
" Casinos, lotteries, chance and gambling games
" Superintendence of Notaries and Record Offices
" Public instrument registration offices
"Notaries
* National Customs and Tax Administration Office
* Importers and exporters
* Customs intermediaries
* Customs Warehouses
a. Private Sector Actions
1) Declarations Against Asset Laundering
In Colombia, the financial sector was the first one to deal with the issue
of asset laundering, probably motivated by the risk it represented for the
existence and survival of financial entities. On October 21, 1992,
Asobancaria adopted the "Agreement on the Role of the Financial Sector
in the Detection, Prevention and Repression of Illicit Capital Movements,"
which was a clear expression of its adhesion to the Principles of the Basel
Committee. By virtue of this Agreement, the members of Asobancaria
committed themselves to set forth an internal regime, specifying precise
prevention concepts, such as the adoption of a code of conduct and a
manual with the following elements:

105. Decree 1071 of 1999 had entrusted the supervision of foreign exchange houses to MAN,
withdrawing them from the jurisdiction of the Banking Superintendency. A recent decision of the
Council of State declared such decree to be unconstitutional and therefore they are now back under.
the control and supervision of the Superintendency.
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• Selection and identification of customers, and knowledge of their
economic activities.
* Knowledge of clients and of their operations with the entity.
" Registration and documentation of cash transactions above a given
amount.
" Cooperation with authorities, by providing them information for
investigation and evidence compiling purposes.
In order to facilitate the implementation of the agreement, Asobancaria
issued the "Code of Conduct for Members of the Colombian Banking and
Financial Entities' Association."
As a consequence of the formulation of such trade association
strategies, the Risk Management Committee was created in 1994, with the
purpose of undertaking a study and analysis of strategies, plans of action
and other issues related to the risk of asset laundering. The Compliance
Officers' Committee was created in 1996. In June 1996, a new Inter-Bank
Agreement ("Principles and Actions of the Colombian Financial Sector
against Asset Laundering") renewed the commitment of the Colombian
bankers with the struggle against drug trafficking, and gave way to the
Agreements on Customer Knowledge and Training.
b. Joining of Public and Private Efforts
One of the most significant aspects of the Colombian strategies is the
fact that they are based on the conviction that joint public and private
efforts are essential to achieve success in the struggle against drug
trafficking, to weaken the criminal enterprise and to punish criminals. it is
evident that in order to attain success in this struggle, the State's regulatory
capacity is not enough. If those who are in the line of combat do not share
the meaning of such struggle and commit to be a part of a common front
with the authorities, the struggle shall be unequal, inconclusive and
ineffective. That is why it is indispensable to undertakejoint actions where
each actor plays a different role but where all actors read from the same
page. This can only be done with levels of understanding which allow the
parties involved to express their needs and difficulties regarding the
problem, so that they can be borne in mind when approaching the problem.
1) Office of the Attorney General
(Procuraduria General de la Naci6n)
In 1994, the Colombian Banking and Financial Entities' Association and
the office of the Attorney General signed an agreement on the supply of
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16

Ospina-Velasco: StrengthsFLORIDA
and Hurdles
the
Struggle against
Asset Laundering[Vol.
an 13
JOURNALinOF
INTERNATIONAL
LAW

centralized information and technical support for investigations carried out
by latter. In practice, this agreement has not had either the development nor
the impact of the agreement later signed with the General Prosecutor's
Office, perhaps because asset laundering related issues fall more within the
jurisdiction of the latter, but it has the virtue of being an important
precedent for the subscription of similar agreements. In Colombia, the
financial sector and the supervising authorities have moved toward closer
with positive results. Thus, for example, the Agreement on the Role of the
Financial System in the detection, Prevention and Repression of Illegal
Capital Movements, signed in October 1992, became Decree 1872 of
November of that same year, and was later became part of Organic Statute
of the Financial System. The self-imposed obligations of the sector
regarding the formulation of a Uniform Code of Conduct and the adoption
of specific manuals for the prevention of asset laundering were later
adopted by the Banking Superintendence."°
The Know-Your-Customer Inter-bank Agreement, which is the
cornerstone of the prevention policy, was adopted in June 1996, and shortly
thereafter became External Circular Letter 72 of 1996, issued by the same
Superintendence. The Training Inter-Bank Agreement, which was also
adopted in June of 1996, is presently one of the elements composing the
Integral Asset Laundering Prevention System (SIPLA). This is perhaps a
unique initiative in the world, because it has allowed the entire financial
system to adopt a homogenous, coherent and cooperative position against
asset laundering, reaching over 60,000 banking employees throughout the
country and creating an anti-laundering culture.
2) General Prosecutor's Office of the G.P.
(Fiscalia General de la Nacion)
In September 1996, ASOBANCARIA and the General Prosecutor's
Office entered into a Cooperation Agreement to regulate the supply of
information for investigation purposes. This has been one of the most
successful and effective alliances between public and private sector
institutions, with significant benefits for both parties. Subsequently, the
General Prosecutor's Office entered into similar agreements with other
important trade associations of the financial sector. ° ,

106. External Circular Letter 61 of 1996 issued by the Banking Superintendence created the
Integral Asset Laundering Prevention System (SIPLA).
107. Subsequently, the General Prosecutor's Office (Fiscaliaj entered into similar agreements
with the Bogota and Occidente Stock Exchanges, the Association of Commercial Financing
Companies, the Federation of Leasing Companies, the Association of Trust Companies, the
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3) Financial Information and Analysis Unit
The ASOBANCARIA's support to the creation of the Financial Information and Analysis Unit was a key promotion of the process through all
its different stages. The FIAU is currently studying the feasibility of
signing a cooperation agreement to facilitate the supply of information for
investigation purposes and will allow its members to work in coordination
with FIAU to detect and report suspicious operations.
G. Conclusions
" Colombia is a country with a high degree of commitment in the struggle
against asset laundering and the repression of financial crime.
• It has developed precise strategies, both at the national and international
levels, with the purpose of compiling all elements required to struggle
against these crimes.
• In the international arena, Colombia has adopted the initiatives that the
international community and the governments have adopted to
persecute the criminal enterprise and attack asset laundering.
• It has also been a key promoter, through regional organizations, of all
initiatives aimed at curbing and creating a common continental front
against crime.
* Colombia was one of the first countries in the region to fully implement
the provisions of the 1988 Vienna Convention, adopt the Forty
Recommendations of the GAFI and incorporate into its legislation the
CICAD Model Regulation, and thus it proudly holds a thorough, sound
and consistent set of norms.
* Due Colombia's being a country where drugs are planted, transformed
and exported, it needs the help, cooperation and understanding of the
international community to cope with various threats that create
enormous difficulties and problems for its institutional stability and
governance.
* Colombia has shown that the only effective way of fighting asset
laundering and related financial crime is to establish a sound alliance
between government and economic agents, to allow for policy
agreement and mutual aid, leading to effective and conclusive results.
* In designing realistic and far reaching policies, international agencies
and task forces devoted to the struggle against asset laundering cannot
neglect the vision of the sectors threatened by the burden of asset
Association of Foreign Exchange Houses, and the general warehouse deposits.
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laundering activities.
Training in all fronts and directions and the deep knowledge of the
difficulties and risks faced by the various economic scenarios are key to
allow both regulators and obligated entities to be successful in the
struggle against asset laundering.
XVII.

THE ROLE OF LAW SCHOOLS IN THE DEVELOPMENT OF
INTER-AMERICAN RELATIONS AND THE RULE OF LAW,

A DISCUSSION BY LAW SCHOOL DEANS FROM THE AMERICAS

Jon Mills
When we talk about the mission of our law school and actually, our
entire university, we talk in terms of teaching, research, and service. Those
are comparatively different activities. How might that apply to our law
schools? First, I would like to start by stating what we are doing, then what
we ought to do.
In terms of teaching, what do we teach our students? What is our
curriculum? At the University of Florida we now have a certificate in
international law, which we just introduced with a certain set of
requirements. We raised the issue of whether we should give students a
certificate in international law if they can speak only English. We are raising
questions in terms of our own curriculum. If we want to identify our
students as having some specialization in international law, we probably
have to teach them generically differently. That is not to say that we should
abandon our commitment to the rest of our J.D. students who are going to
practice law in the State of Florida or New York or elsewhere without
calling themselves international lawyers. We believe that whether they call
themselves international lawyers or not, they will be compelled to deal with
international law issues and issues dealing with the Americas. For example,
persons who wish to practice only domestic and family law in Florida may
find themselves addressing complicated international law issues not soon
after they have graduated. Teaching in the 21 st century, even for those who
do not specialize in international law, will have to include a curriculum
component exposing all of our students to the issues and potential analysis
of international law.
Faculty exchange - When our faculty members go and teach
somewhere else, they learn as well. They come back and teach differently
than they had taught before, because they are compelled to think differently
when they are teaching in another country. The benefit is not only to that
faculty member but to his or her students as well. Among the other benefits
of these programs would be the expanded exchange of professors between

Published by UF Law Scholarship Repository, 2000

19

